ABSTRACT In the past, indigenous peoples were exposed to many violations of human rights. They were treated as nations without rights and civilisation. Colonial powers confiscated their land without paying any compensation. Their culture, religion, language, social and judicial systems were annulled or even destroyed. Members of indigenous peoples were victims of ethnocide/genocide and were used as cheap labour force. Today, many live on the edge of human society and deal with different problems (alcohol, drugs, crime). National efforts and trends to abolish the injustice made in the past, and efforts for the improvement of the present situation of members of indigenous peoples have brought fruit because indigenous peoples have reached a certain degree of autonomy in different countries through the right to self-determination and the right to self-government. Declaration on the Rights of Indigenous Peoples was adopted in 2007. It represents an important milestone in resolving many issues associated with indigenous peoples, even though individual countries with many indigenous peoples have not supported it.
Introduction
Today, we have no generally accepted definition of indigenous peoples. In addition, there is no unique opinion whether this term should be used at all. Namely, we can find the following expressions: indigenous peoples; tribal peoples; indigenous population; persons belonging to indigenous groups. Even in the Slovenian language, there is no unique fixed expression. Thus, we can find indigenous peoples, native peoples, autochthonous population, Aborigines, and others.
According to the present estimates, the number of members of different indigenous peoples is believed to be between 300 and 500 million people, which is around 6% of the total human population. We know that around 5,000 different indigenous peoples are represented in different ways. Some count only a few individuals, while others believe there are several thousands of members. Indigenous peoples live in more than 72 countries today, which means more than a third of all countries. The rights of some indigenous peoples (e.g., Indians) have been violated for centuries. This has been noted at the United Nations level (hereinafter referred to as UN), in regional organisations, 1 and especially at the level of non-governmental organisations. Special attention is paid to indigenous peoples within the framework of the International Labour Organisation (hereinafter referred to as ILO), and the World Bank (hereinafter referred to as WB). Today, members of indigenous peoples are much better organised for enforcing their rights, which can be seen especially in exercising the right to selfgovernment as the realisation of the political aspect of the right to selfdetermination (Sarfaty, 2007: 468) .
Definition of Indigenous Peoples
The topic and with it also the problems associated with indigenous peoples have gained importance and relevance during the last decades. Indigenous peoples have acquired a special status and position in international law, especially in the UN system (Burleson, 2007: 239) . The indigenous peoples are not UN members, but they have an important status today, and their voice is increasingly respected, heard, and recognised.
Today, three well-established structures of general international law are mainly used in claims involving indigenous peoples: human rights, minority rights, and the right to self-determination. Thus, claims arising from slavery, genocide, discrimination, infant malnutrition, and pollution of water supplies are cognizable under international human rights law. The claims against state action in preventing the free exercise and enjoyment of group religion, culture, and language draw on international legal standards concerning minorities (Kingsbury, 1998: 437) . Indigenous peoples often claim their right to self-determination, but this right LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment 37 includes particularly their aspiration for political (self-government and not an independent state), economic, cultural, and social sovereignty.
The trend towards forming a definition of indigenous peoples (that could be used in all cases) has also appeared. a) tribal peoples in independent countries whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations; b) peoples in independent countries where they are regarded as indigenous on account of their descent from the populations which inhabited the country, or a geographical region to which the country belongs, at the time of conquest or colonisation, or the establishment of the present state boundaries, and who, irrespective of their legal status, retain some or all of their own social, economic, cultural, and political institutions.
The weakness of ILO Convention 169 is that it only represents a basis for the field of labour law, but not for the general regulations of the rights of indigenous peoples. Namely, in Article 1, Section 1, ILO Convention 169 expressly provides that the use of the term »peoples« in ILO Convention 169 shall not be construed as having any implications as regards the rights which may attach to the term under international law. However, the significance of the ILO Convention 169 must not be neglected because it provides an important starting-point for the rights of indigenous peoples, even if only in the field of labour law because this is usually the field where, in the past and even today, many abuses against indigenous peoples were committed in terms of cheap labour force. Another weakness of Convention ILO 169 is that it does not determine the means or forms of cooperation with indigenous peoples in national processes of decision-making, and that it gives no effective right to autonomy (Steiner & Alston, 2000 : 1008 .
Under the auspices of the WB, a definition of indigenous peoples has been adopted for the needs of the WB policy. In this context, the term "indigenous peoples" is used in a generic sense to refer to a distinct, vulnerable, social and cultural group possessing the following characteristics in varying degrees:
38 LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment a) self-identification as members of a distinct indigenous cultural group and recognition of this identity by others; b) collective attachment to geographically distinct habitats or ancestral territories in the project area and to the natural resources in these habitats and territories; c) customary cultural, economic, social, or political institutions that are separate from those of the dominant society and culture, and d) an indigenous language, often different from the official language of the country or region.
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The United Nations Declaration on the Rights of Indigenous Peoples (hereinafter referred to as DRIP) was adopted in 2007. It avoided the definition of indigenous peoples. Cultural, linguistic and religious pluralism is the fundamental reason for the omission of an official definition of indigenous peoples at the level of international law. The most common definition of indigenous peoples is one that has been made by the UN Special Rapporteur, José Martínez Cobo: »Indigenous communities, peoples and nations are those which having a historical continuity with pre-invasion and pre-colonial societies that developed in their territories, consider themselves distinct from other sectors of the societies now prevailing in those territories, or parts of them. They form at present non-dominant sectors of societies and are determined to preserve, develop and transmit to future generations their ancestral territories, and their ethnic identity, as the basis of their continued existence as peoples, in accordance with their own cultural patterns, social institutions and legal systems.« (Rehman, 2003: 332) The important reasons for the omission of a universal definition of indigenous peoples are surely the diversity of indigenous peoples and therefore different countries' views on their own indigenous peoples. However, some criteria have been formed. They need to be applied to each group of indigenous peoples.
Self-Identification as Indigenous Peoples
Self-identification as indigenous peoples is considered as a fundamental criterion (Sturgeon, 460) . Today, all indigenous peoples of the world have the right to be recognised as distinct groups (Kingsbury: 441) . But, such an opinion in the past, when indigenous peoples started to establish their trend also on international level, meat a negative reaction by the states. For fear of possible demands of indigenous peoples for an independent state, individual countries strongly denied even the existence of indigenous peoples in several cases. However, indigenous peoples usually have no such aspirations. They only wish to be identified as »peoples«. They also want more attention to be paid to their problems at the national and international levels. Indigenous people must be aware of being part of a group that differs from other people in a country or region.
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Occupation of Ancestors' Land
Indigenous peoples and their ancestors had lived in a certain territory before their state or geographic region were subject to occupation 4 or colonisation. 5 People came and occupied the land where indigenous peoples traditionally lived. Occupation was mainly conducted by force and without reparations (Williams, 1990: 683) because indigenous peoples withdrew from immigrant areas towards less favourable living areas, or they were subordinated or exploited for the interests of conquerors and colonisers. Their knowledge of the environment (e.g., new animals, new plants, search for drinking water) in which they lived, and close cohabitation with nature was unknown to the conquerors/colonisers (e.g., Aborigines). Namely, indigenous peoples and their economy (e.g., in Africa) were heavily agrarian (Ocran, 2005 (Ocran, -2006 . In certain cases, conquerors/colonialists were strongly dependent on members of indigenous peoples. Therefore, successful cohabitation between indigenous peoples and immigrants occurred in certain areas.
In many countries, indigenous peoples were deported from their original territory. They settled down in areas with various environmental conditions. This means that access to fundamental resources, such as water and food, was taken away from them, as well as their holy lands and habits. In the first place, such deportation shattered the steady life of indigenous peoples, and also destroyed their social and legal structures and brought them to hunger, diseases, desperation, and death. Their traditional sacred places were subject to plundering and destruction (Vogel, 2007: 985) . Their land remained subject to economic exploitation and pollution caused by it. Because of all this, indigenous peoples were marginalised and frequently subject to discrimination (also called »cultural genocide« (Lyon, 1991: 3) ) in the countries where they lived (Weller: 44; Williams, 1990: 689) . Today, for example, as a result of the European and American colonisation, in the USA, there are millions of acres of traditional tribal lands owned and controlled by non-Indians (Carpenter, Katyal & Riley, 2009 : 1060 .
The problem regarding the land of indigenous people was especially expressive in Australia. Namely, in 1768, the official position of Great Britain was that the territory of Australia was unsettled. In 1808, Governor King declared that Aborigines were real owners of the land. In 1830, the position was that Aborigines lived in all parts of Australia and that there were no unsettled areas. However, the opposite position was taken by the Australian Courts of Justice. Namely, in conflicts referring to ownership of land, the Australian courts used the expression of "terra nullius" in their verdicts. By using it, the courts decided in accordance with the 1830 position: a) such a position can also 9 Thus, Australia was declared a state without inhabitants (disregarding the existence of Aboriginal people) in settled law. Thus, the doctrine of terra nullius was confirmed. Its essence lay in the position that the territory belonging to Aborigines prior to colonisation was legally unsettled (Anaya, 2004: 29; Waters, 2007: 669) ; e) in 1971, the Australian Court of Justice even widened the terra nullius doctrine in the Milirrpum v Nabalco case because it decided that occupation of land was possible due to the fact that it was not colonised by people who had neither a social organisation 10 nor a legal system in a European style; 11 f) the widened doctrine of terra nullius came to expression also in the Coe v Commonwealth No. 1 case (1979) 12 where it was argued that terra nullius represented a territory without civilised population or fixed law according to the European standards (Falk & Martin, 2007: 33) .
A decisive turning point was the Mabo v Queensland case in 1922. 13 The result of this case was a reinterpretation of the common law doctrine to recognise native title: the beneficial ownership rights on the basis of historical use and occupancy, the rights alienable only to the state and subject to extinguishment by the state through conveyances or other official acts (Anaya, 2004: 198 ).
An important milestone in the case law concerning indigenous peoples is also the Canadian case of Delgamuukw v. British Columbia, 1997. 14 In this case, the Canadian Supreme Court accepted oral history as an admissible form of legal evidence to prove Aboriginal title to land. The court stressed that the courts must not undervalue the evidence presented by Aboriginal claimants simply because that evidence does not conform precisely with the evidentiary standards. The use of oral histories as proof of historical facts must be placed on an equal footing with the types of historical evidence that courts are familiar with (Sarfaty, 2007: 452) . The Canadian Supreme Court recognised in that case that the oral testimony, which consisted of traditional songs containing descriptions of the ancestral territory's metes and bounds, must be considered by the trial judge as evidence of the boundaries (Anaya & Williams, 2004: 47-48) . However, in the same case, the Court explained that the Aboriginal title is a constitutionally protected property right, but it is not an absolute right (Matoy, 2005: 468) .
Some countries have adopted special land laws that limit ownership or possession of lands to indigenous peoples. There are blood quantum restrictions. Such a land law can be found in American Samoa where only those who are one-half Samoan blood may own property associated with the indigenous peoples' land. Also, in the Commonwealth of the Northern Mariana Islands, only those who are of one-fourth Northern Marianas descent may purchase property (Villazor, 2008: 807 Indigenous peoples have also been faced with the problem caused by creating international borders. Some indigenous people have been split by artificial borderlines. This has happened to the Alaska Native people who belong to the groups with members in the USA and Russia (Osburn, 1999 (Osburn, /2000 . Also, the members of the Tohono O'Odham Nation and their ancestral lands were divided between the USA and Mexico via the Gadsden Purchase. 16 The people of this indigenous nation were separated by an artificial line created by outside forces (Osburn, 1999 (Osburn, /2000 .
The question arises whether the existence of a territory is a pre-requisite for the recognition of a certain group as indigenous? Namely, a certain territory is a fundamental condition for the existence of a state. 17 Starting from a territory as a fundamental condition of the existence of a state, is it possible to conclude on the existence of a certain group of indigenous people? We can conclude that the existence of a territory can be regarded as an important and welcome characteristic, but not so essential that it could define the existence of a certain group as indigenous people (neither as a nation, nor as a minority, but it is a condition for the existence of a state). This can be substantiated by a case of nomadic tribes living in Africa. The Tuareg tribes live in the Central Sahara. Today, they inhabit the territories that were inhabited by them relatively late. Their demand, by which they establish their status of indigenous people, is based on marginalisation as nomadic peoples in the countries and territories dominated by the immobile agricultural population.
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The Historical Tradition as a Criterion
In certain territories, there are members of indigenous peoples and also other people. In the territories where immigration has existed for centuries (e.g., in the USA), it is frequently difficult to draw a line between indigenous peoples and immigrants. The historical tradition is the basic line by which we distinguish between indigenous peoples and the rest of the population living in this territory. Thus, we regard groups or nations with a relevant historical tradition in comparison with the society existing in the same territory that was either inhabited by greedy colonialists or invaded by other people such as indigenous peoples (Steiner & Alston, 2000 : 1007 . Many settlers believed they had free rein to take control of many indigenous lands. The colonisers saw themselves not as persons dispossessing indigenous peoples, but as people making economic use of wasteland (Wiersma, 2005 (Wiersma, : 1066 .
Cultural, Social and Economic Diversity
Indigenous peoples are bound by common social, cultural and economic characteristics. These distinct social, cultural and economic characteristics make indigenous peoples different from other social groups in a certain country or geographic area. This diversity is reflected in: a) religion (e.g., totemism widespread among the American Indians); b) way of living in tribal communities (e.g., Tuaregs are nomads; the Saami are engaged in deer breeding and hunting); c) clothing and accessories (e.g., diversity with a strong sense of belonging to a tribe); d) the social structure of communities (e.g., respect for elderly people); e) providing the means of subsistence (e.g., infanticide and gerontocide in the past); 19 f) external characteristics (e.g., Pygmy physique).
An interesting position regarding culture was given in the Kitok v Sweden case 20 where priority was given to the group interest in continuing a certain cultural activity. Ivan Kitok criticised the Swedish Reindeer Husbandry Act by asserting that reindeer husbandry was an exclusive right of the Saami villages. Ethically seen, Kitok was a Saami who lost this status. His village even refused to allow him to regain his status. The UN Human Rights Council (hereinafter referred to as UNHRC) determined that reindeer husbandry was an essential element of the Saami culture. Kitok's right based on Article 27 of the International Covenant on Civil and Political Rights 21 (hereinafter referred to as ICCPR) was not violated. Namely, UNCHR described the Swedish Act as a means of guaranteeing the living conditions and benefits for the Saami people. In this case, broad protection of the cultural identity of indigenous peoples was given (Smith, 2007: 427; Anaya, 2004: 136; Janko Spreizer, 2006: 249) . Indigenous peoples argue that their cultural system cannot be maintained without securing their traditional land rights (Wiersma, 2005 (Wiersma, : 1071 .
This position also derives from the Convention on the Rights of the Child 22 (hereinafter referred to as CRC). The countries agree that the education of the child shall be directed to the preparation of the child for responsible life in a free society, in the spirit of understanding, peace, tolerance, equality of sexes, and friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin (CRC Article 29). The wording of CRC Article 29 can be understood as a special appeal to the countries with indigenous peoples to start with bringing up children to enable them to provide a higher level of cohabitation in society, which is important for the abolishment of certain prejudices associated with indigenous peoples in a society.
Language
Members of indigenous peoples also differ from the rest of the population in using their language. It is meaningless whether their language is used as the sole language, as a mother tongue, as a usual means of communication at home or in the family, or it is mainly recommended as a general or normal language. Certain indigenous peoples have started to use the language of the occupiers or colonisers of certain areas. So, the use of their language has become less frequent over the years. For this reason, directives are aimed at indigenous language revitalisation (Anaya, 2004: 139) . A great step in this direction has been made in New Zealand where the Maori language has become an officially recognised language. And as such, it is equal to English in spite of the fact that many Maori people cannot speak the Maori language today. Therefore, special attention has been paid to the Maori language and thereby also to the Maori culture in the Maori kindergartens or Cohanga where children are taught the Maori language and culture. 23 Today, the Saami of Norway can also proudly present their success in using the Saami language. In its Article 110a, the Norwegian Constitution provides that the government authorities have the responsibility to create the conditions that enable the Saami people to preserve and develop their language (also their culture and way of life). The Norwegian courts are obliged to use the Saami language when taking evidence and in prosecution. The Saami language may also be used as a language of administration in the six municipalities (Kautokeino, Karasjok, Nesseby, Porsanger, Tana, and Kåfjord) with the largest concentration of the Saami people (Sarfaty, 2007: 454) . In these six municipalities, the Norwegian and Saami languages are equal.
In its Article 30, CRC appeals to those countries in which persons of indigenous origin exist. An indigenous child shall not be denied the right (in the community with other members of his or her group) to enjoy his or her own culture, to profess (Libesman, 2007: 296) .
Living in Certain Parts of a Country or in Certain Parts of the World
Indigenous peoples currently live in 72 countries. A certain group of indigenous peoples can be found only in a certain country (e.g., the Maori people in New Zealand), while individual groups can be found in several countries and continents (e.g., the Inuit people are found in the USA, Canada, Scandinavian countries, and Russia).
Non-Dominant Position
For several centuries, indigenous peoples have been subject to exploitation by other groups coming to the original land of indigenous peoples in many places. Exploitation was frequently done in a form of rude colonisation, including land expropriation (to one degree or another), and destruction of the original culture of indigenous peoples. So, the status of indigenous peoples developed from their former dominance in the original territory to their non-dominant position. They were subject to different forms of exploitation (Libesman, 2007: 985) . In many cases, mutual extermination has also occurred between the members of different groups of indigenous peoples to get somebody else's land or riches (e.g., food, slaves …).
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Distinguishing Between Indigenous Peoples and Minorities
First, the problems of indigenous peoples used to be dealt with along with the minority topic. But that is no longer the case today because it is clear that, in spite of certain similarities, the minority topic and the problems of indigenous peoples require independent handling and attention.
Despite the fact that today we have international documents on minority protection in international law, 25 there is still no official or conventional definition of minorities. The most broadly accepted definition of minorities is the definition given by Capotorti in 1979, i.e.:
»A group numerically smaller to the rest of the population of the State, in a non-dominant position, whose members -being nationals of the State -possess ethnic, religious or linguistic characteristics differing from those of the rest of the population and show, if only implicitly, a sense of solidarity, directed towards preserving their culture, traditions, religion or language.« (Vitzhum, 2007: 260; Petrič, 1977: 87) Capotorti stresses that for the existence of a minority, two objective conditions have to be met. The first condition is that there is a population differing from the rest of the population by a steady ethical, religious or language characteristic. Another condition is reflected in the fact that a numerical subordination towards the rest of the population has to exist. Where there are groups with an approximately equal number of members, ICCPR Article 27 26 applies to all of them (e.g., 20:20:20:20:20) . It has to be stressed that the range of a minority is important only regarding the realisation of minority rights. Each group has its rights, irrespective of the number of members, which are supposed to guarantee its existence and equality of its members. Therefore, a certain number or percentage of individuals is not important for the existence of a minority (Petrič: 92) . When it is about an essentially smaller group, countries even avoid special measures of protection. This is justified by the fact that there is no reasonable proportionality between the invested effort and the benefit to be achieved by this effort. Except for the two objective conditions, there is also a subjective condition to be fulfilled. It refers to the group members' wish to protect their own characteristic. This general wish can be expressly made, or it can stem from group actions (Mc Kean: 144).
Between minorities and indigenous peoples there are differences that have been the basis of the indigenous peoples' arguments for separate regulation of the indigenous peoples' issues within the framework of international law. Minorities are characterised by the elements encompassed by all the characteristics of indigenous peoples. A common ethnic origin, religion, and language are elements in many cases in which a minority group differs from a major population in a 46 LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment country. Many minorities are more or less integrated into the country's population in the territory where they live. Minorities frequently wish to use their religion, language and culture. Many indigenous peoples have the opposite inclination. They establish their separate communities in the country where they live. Namely, in most cases, indigenous peoples look for a certain degree of political autonomy based on their separate identity. These differences are visible in the USA and Canada where Indian and Inuit people have a certain degree of autonomy, i.e., in a form of limited local self-government. The majority of Indian and Inuit people categorically refuse to be classified as Canadian or American citizens, and they emphasise their own nationality (Steiner & Alston, 2000 : 1010 .
Further essential elements that make indigenous peoples different from minorities is their ancestral and pre-colonial connection to the territory, which is not true for minorities. The basic reasons for minorities to emerge are: territorial changes caused by wars, peace contracts, donations, marriages, heritage, conquests, end of state, migration of nations, free and forced migrations, the spread of religions, etc. (Krivokapić, 2004: 183) . Therefore, minorities are often separated from their original country.
27 Indigenous peoples are marked by a strong historical connection to the territory in which they had lived before they were exposed to colonisation or conquest.
Countries differently define the criteria on which their existing minorities are based (e.g., religious, linguistic, ethnic, racial criteria). 28 We can find minorities in almost all countries because there is practically no country without them. Indigenous peoples live in one-third of all countries today. This means that there are fewer indigenous peoples than minorities. And by number, indigenous peoples are less represented than minority members all over the world.
The above-mentioned ICCPR Article 27 is important for minority recognition. It is clear that this article applies to all minorities, irrespective of whether or not such a status is expressly recognised in the country where they live. For the existence of a minority, it is sufficient that both objective conditions are fulfilled, i.e., diversity based on religious, linguistic or ethnic characteristics, and that such a group is subordinated to the rest of the population in the country based on numbers. The existence of a minority needs no recognition by the state. However, the question arises whether ICCPR Article 27 also applies to indigenous peoples. UNHRC has given a positive answer which expressly confirms that Article 27 not only refers to the persons belonging to ethnic, religious or linguistic minorities, but also to indigenous peoples in Canada, Scandinavia, and New Zealand.
29 Persons belonging to indigenous peoples can be understood to belong to ethnic, religious or linguistic minorities for the purpose of enjoying the rights mentioned in ICCPR Article 27 (Weller, 2005: 111) .
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Denmark has represented the opposite position by asserting that the inhabitants of Greenland and Faeroe Islands fall under ICCPR Article 1, 30 and that they cannot be characterised as minorities under ICCPR Article 27. This means that the recognition of a group of people as indigenous peoples excludes the possibility of their benefit regarding the protection of a national minority at the same time. Nowadays, this opinion is not supported. The fact that a group of persons is entitled to a different form of protection cannot automatically justify their exclusion from another form of protection (Weller, 2005: 118) .
The equality principle sometimes allows or even demands different handling due to a possible realisation of a certain form of protection. This is allowed provided that the preconditions below are fulfilled: i) Different handling has to represent the protective measures taken due to the benefit enhancement for an individual group (e.g., the Sami reindeer husbandry in the Kitok v. Sweden case); ii) This group must wish such handling;
iii) It has to be based on the needs of an individual group and not on its classification of race or skin colour; iv) It must not last longer than necessary (Mc Kean, 1983: 91) .
If any of the preconditions are not fulfilled, different handling is of an individual nature and therefore discriminatory. For the very reason that special provisions have been created, special protection of indigenous peoples as a non-dominant group within a community shall be guaranteed. De facto equality is strived for (Mc Kean, 1983: 143) .
Members of indigenous peoples are also called a minority. And where it makes sense, they also enjoy international protection of minorities. In the countries which have ratified Convention ILO 169, their rights to territory and autonomy are more strongly protected than by international law provisions regarding minorities. In such cases, members of indigenous peoples give an advantage to using ILO Convention 169 over minority protection. Norway's Saami population is in such a position (Weller, 2005: 45) .
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The Right to Self-Determination
The roots of the right to self-determination stem from the concepts of nationality and democracy that started to develop in Europe after the First World War. Despite the efforts of President Woodrow Wilson, 31 the right to self-determination was not included in the Pact of the League of Nations, neither was it recognised as a legal principle (Shaw, 2003: 225 ). An important milestone was set by the United Nations Charter (hereinafter referred to as UN Charter) that defined the right to self-determination as a foundation for the development of friendly relations between nations (Article 1, paragraph 2 relating to Article 55 of the UN Charter).
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The UN Charter is an important international soft-law document that sets out the human rights grounds. Although the UN Charter is a soft-law document, we cannot neglect its importance because many UN Charter provisions belong to customary international law. The UN Charter has drawn up a »catalogue of minimum human rights« that must be guaranteed to all people. Therefore, the right to self-determination is called a »third generation right«, and it is declared as a collective right. The right to self-determination was also proclaimed as a possibility to resolve the problem of colonialism (Naqvi, 1996: 703) . The right to self-determination is also closely associated with the concept of sovereignty. However, there is an important difference between both of them: what sovereignty means to the state is the right to self-determination to people (Wutzke, 1997 (Wutzke, /1998 .
Important documents on the right to self-determination refer to ICCPR and International Covenant on Economic, Social and Cultural Rights (hereinafter referred to as ICESCR) whose first articles include the same wording:
»(1) All peoples have the right of self-determination. By virtue of that right, they freely determine their political status and freely pursue their economic, social and cultural development. (hereinafter referred to as Declaration on Seven Principles) was adopted, 33 giving a precise concretisation and content of the principle of equal rights and selfdetermination of nations. 34 In accordance with the Declaration on Seven Principles, all peoples have the right to self-determination. By virtue of this right, they freely determine their political status and freely pursue their economic, social and culture development. All states shall observe faithfully and strictly the provisions of the UN Charter. The right to free determination of political status of indigenous peoples manifesting itself mainly in their efforts to control their lands and natural resources, and to be involved in all the decision-making processes that affect them is set to the foreground (Anaya &Williams, 2004: 78; Skibine, 1995 Skibine, : 1111 .
The right to self-determination is declared as a collective right because it is not given to individuals, but only to a certain group of people or members of a certain group of people. Today, the right to self-determination represents the grounds of the human rights system. At the same time, it is also part of customary international law. Even the status of ius cogens norms is recognised for it. In spite LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment 49 of its binding nature, the position of a universal model of this right cannot be taken in any way. Understanding self-determination differs across groups (Sarfaty, 2007: 489) . It varies according to the circumstances of each indigenous peoples group (they come from different continents, countries, regions; their connections to natural resources differ (wood, water, deer…); their position differs in each country….). It also varies if peoples claiming the right to self-determination are dependent or colonial peoples, or they are peoples under alien domination or foreign military occupation. Self-determination is also based on the intention of racial groups that suffer from apartheid oppression, or on the ongoing selfdetermination of the whole population of a state (Foster, 2001: 143) .
We distinguish between internal and external rights to self-determination. The external right to self-determination refers to the right of a nation to freely decide (i.e., without external influence) upon its political status. The internal right to selfdetermination is a classical human right, and every person has the right and opportunity to influence execution of public affairs, thereby defining his or her political status (Bakšić Muftić, 2002: 248; Schweisfurth, 2006: 382) .
In addition, members of indigenous peoples have also the right to selfdetermination. It is expressly derived from the 2007 DRIP. Its Article 3 expressly determines that indigenous peoples have the right to self-determination. Thus, the collective nature of the right to self-determination is confirmed because indigenous peoples may establish themselves collectively and not individually. By enforcing this right, indigenous peoples freely decide upon their political status, and they freely pursue their economic, social and cultural development. In exercising their right to self-determination, indigenous peoples have the right to autonomy or self-government in matters relating to their internal and local affairs, and to the ways and means for financing their autonomous functions. In addition to the above, some indigenous peoples (e.g., American Indian tribes) possess inherent rights over internal tribal affairs to make substantive laws governing their members and territory (Kunesh, 2009: 403; Strommer & Osborne, 2005: 8) .
That the right to self-determination is included in the DRIP must not be taken for granted because it has been the subject of numerous discussions. The proposed right to self-determination to be expressly defined in the DRIP has met with opposition from individual governments. Some negotiators have interpreted it as the right to secession. 35 On the one hand, many governments are not ready to accept this, but on the other hand, indigenous peoples just want a certain degree of territorial autonomy in the regions that are their traditional habitation areas and where indigenous peoples represent the majority (Weller, 2005: 45) . The countries that most strongly oppose the regulation of the right to self-determination are those where indigenous peoples have always been exposed to the worst violations of the fundamental human rights. These countries (USA, Australia, New Zealand, Canada 36 ) thoroughly follow their policy. Therefore, they voted against the 50 LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Historical connections may have an important role in interpretation of legal principles. If there is a balance between the principle of self-determination and territorial integrity, historical connections may allow that one of the principles prevails over the other. In the case of territorial integrity, it is required that historical connections allow the state to regain its territory irrespective of the wishes of the population living there if it has a long-term connection to this land. Additionally, it is argued that the right to self-determination refers only to indigenous peoples having a long-term connection with a territory, and that immigrants or people without such a connection may not demand the enforcement of this right (Summers, 2007: 75) . Such a position also stems from the Gillot et al v. France case (2002) where UNCHR decided that the referendum on selfdetermination was limited to only those who had a strong enough connection with a territory. 38 This case referred to the immigrant voting right in New Caledonia. The immigrants thought that their right to vote at a referendum was violated. Their time of living in New Caledonia was relatively short (from 10 to 20 years). In other cases, historical connections are defined by a population that has lived in a territory for several centuries. Therefore, history is the key term regarding the rights of indigenous peoples. Namely, the concept of the right to selfdetermination stems from an idea that certain groups have the rights based on their longer connection (than the rest of the population) with a territory. Notwithstanding this, the International Indian Treaty Council argued that their right to self-determination existed before the emergence of the USA and even before many countries became members of the United Nations, or before many colonial societies were established (Summers, 2007: 76) . Exercising the right to self-determination necessarily means that indigenous peoples exercise their right to maintain and develop their own customary law system and self-governance (Riley, 2005: 121) .
5
Indigenous Peoples and Self-Government
Self-Government in Brief
Local self-government means a special autonomous public law sphere on which all democratic societies are based. Local government allows and encourages democratic participation in governance through the existence and growth of strong state political institutions (self-governance theory) (McCusker, 2009 (McCusker, : 1561 . The most well-known international document that deals with local self-government is the European Charter of Local Self-Government (hereinafter referred to as ECLSG) adopted by the Council of Europe (hereinafter referred to as CE) on 15 October 1985. 39 The ECLSG defines local self-government as the right and ability of local authorities within the limits of the law to regulate and manage a substantial share of public affairs under their own responsibility and in the interests of the local population (ECLSG Article 3/1). However, the ECLSG has no specific provisions for indigenous peoples.
Not every community automatically forms a local self-governing community. In order to form it, four essential elements (also associated with the right of indigenous peoples to local self-government) have to be provided. They are the following:
a) The territorial element defines the borders of the land of a selfgovernment unit. Such is the case with indigenous peoples because the rights they exercise are based on local self-government (e.g., appointment of their representatives), and they are linked only to the territory that has a self-government status (e.g., the Pimicikamak Cree Nation lives in Cross Lake, in Manitoba, Canada); b) The functional element determines the range of tasks established and realised within a certain form of local self-government (e.g., appointment of representatives of indigenous peoples to state bodies); c) The organisational element enables community members to perform their tasks under point b) on their own responsibility either directly or through their elected bodies; d) The material and financial element provides own material and financial resources to the local community for carrying out the projected tasks. Pursuant to the DRIP, the state must provide funding to the local community to do that. Based on the legal element, local self-governing communities are legal entities (for more, see Šmidovnik, 1995: 29) .
Self-Government as the Right of Indigenous Peoples
Pursuant to the DRIP, the rights of indigenous peoples are primarily of a collective nature. The rough protection of individual rights would not be sufficient for the protection of the identity characteristics of indigenous peoples (e.g., the right to self-determination) (Steiner & Alston, 2000 : 1010 . So, DRIP ensures that indigenous people enjoy fully all human rights and fundamental freedoms recognised by the UN Charter, Universal Declaration of Human Rights (hereinafter referred to as UDHR), by the International Human Rights Law (DRIP Article 1), individually and in a group. Article 2 of the DRIP provides that indigenous peoples and individuals are free and equal to all other peoples and individuals, and that they have the right to be free from any kind of discrimination,
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LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment in the exercise of their rights, in particular that based on their indigenous origin or identity. This article guarantees the principle of equal rights, and the right to freedom from discrimination in exercising the rights either individually or in a group, especially regarding their indigenous origin and identity.
The DRIP represents only a catalogue of minimum standards that must be ensured by the states for the members of indigenous peoples. The DRIP is no limit for the states to ensure a larger range of rights to indigenous peoples by national laws or through agreements with indigenous peoples.
Article 3 provides that indigenous peoples have the right to self-determination. The generic concept of self-determination relates to ideas of democratic governance and the Enlightenment belief that legitimate government depends upon the consent of the governed (Nolan-Haley, 2007: 278) . By virtue of this right, they freely determine their political status 40 and freely pursue their economic, social and cultural development. This implies that the DRIP defines the right to self-determination as a collective right because it cannot be exercised by an individual, but only by a group of people. Indigenous peoples want this international law to protect their collective rights in order to survive as distinct peoples (Williams, 1990: 686) . The right to self-determination has been already included in the ICCPR and ICESCR. However, there is a difference between these two documents and the DRIP because ICCPR and ICESCR define the right to self-determination as the right of all people, while the DRIP describes it as the right of indigenous peoples. Such a regulation is completely understandable because the DRIP is only meant for the regulation of a certain segment, i.e., the rights of indigenous peoples. In addition, the DRIP content is limited to ratione personae. In the USA, even additional conflicts arise because the acts, which have been adopted, bind the rights of indigenous peoples and the right to selfgovernment to the blood quantum (Villazor, 2008: 819) .
Article 3 supplemented with DRIP Article 4 stresses that indigenous peoples, in exercising their right to self-determination, have the right to autonomy or selfgovernment in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous function. Irrespective of the view of individual countries (e.g., Canada, USA, New Zealand), which have shown fear of eventual trends of indigenous peoples towards full autonomy (Foster, 2001 : 150 and f.), internal autonomy represents an acceptable compromise. In spite of the fact that they have not supported the DRIP, even these countries recognise the indigenous peoples' right to self-government by national law. American tribes enjoy their right to self-government in the way that they enact, enforce and live by their own tribal laws (either oral or codified), which apply to all tribal members. There is also an increasing number of tribal courts in place to hear disputes between members and non-members. Tribal courts vary widely in their structure: trial courts, appellate courts, peacemaker courts, 41 drug courts, domestic violence LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment 53 and child custody courts (Riley, 2007b: 836) . Tribal courts can use tribal customary law, but it requires first understanding the nature of customary law, and then understanding how it is used (Rosser, 2008: 19) . On the one hand, tribal customary law thus enables tribal courts to judge according to the tribal history, but on the other hand, it enables them to reinforce the very same tradition (Rosser, 2008: 20) .
On the other hand, there are the countries that have supported the adoption of the DRIP. Such a case is Bolivia that expressly guarantees the indigenous peoples' right 42 to self-determination, and also the right to autonomy and local selfgovernment in its 2009 Constitution (Article 2 and Article 30, Section 1, Constitution of Bolivia). The Constitution of Venezuela recognises the existence of indigenous peoples and communities and their social, political and economic organisation (Article 119, Constitution of Venezuela). Venezuela is a decentralised Federal State, governed by the principles of territorial integrity, cooperation, solidarity, attendance and shared responsibility (Article 4, Constitution of Venezuela). In each state, the Public Policy Planning and Coordination Council shall be established, and chaired by the Governor. The Council Members shall be: mayors, state directors of various ministries, legislative representatives, elected by the State to the National Assembly, as well as the Legislative Council representatives, the municipal councils, and the organised communities, including communities of indigenous peoples if they exist (Article 166, Constitution of Venezuela).
Non-governmental organisations (hereinafter referred to as NGOs) also deal with problems and issues of indigenous peoples. The NGOs have set themselves a goal to promote the recognition of the indigenous peoples' right to self-determination. This right and the rights to autonomy and self-government should be promoted at local, national, and international levels. To reach this goal, the NGOs support the indigenous peoples' equitable participation in governmental institutions in their countries.
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It has to be stressed that in the past, indigenous peoples suffered destruction of their forms of governance, community organisation, and community cohesion through the imposition of the European forms of government such as an Indian agent, the elected chief, and the council system (in Canada) which systematically sidelined and disempowered traditional forms of leadership and governance, and destroyed traditional systems for maintaining community solidarity and cohesion (Milward: 6) . Since indigenous peoples (e.g., the Maori people) are already assimilated into the majority's political, legal, cultural, economic, and social systems in many places, they must be able to decide for themselves whether they are willing to live in accordance with their »traditional« or »free« views. This has also been observed by the DRIP because in Article 5, it states that indigenous peoples must have the right to maintain and strengthen their distinct political, 54 LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State. Even before the adoption of the DRIP, many American Indian tribes succeeded in concluding agreements with the federal government in accordance with the Tribal Self-Governance Demonstration Project (1988) . Based on these agreements, the Indian tribes took over the local administration programmes. They had been previously subordinated to the federal Bureau of Indian Affairs that exercised a strong power over the Indian peoples in the past (Anaya, 2004: 108) .
As mentioned above, although the traditional political structure of indigenous peoples has been destroyed in many places, we have to strive to enhance respect for their right to self-government where they live, and we have to strive to renew their traditional political structure. The first positive results can already be seen. In 2004, the Government Accountability Office found out that the tribes which had participated in self-governance or enjoyed a high degree of self-determination tended to enjoy more improvements in employment, per capita income, and in poverty reduction than the other tribes did (Keohane, 2006: 9 and f.) . Furthermore, the State of Maine reserved two non-voting seats in its legislature for the Passamaquody and Penobscot Indians. Although these two tribes control a large land base in the state, this fact is not recognised by the Federal Government (Wutzke, 1997 (Wutzke, /1998 .
The right to self-government is restricted to the field of criminal law. Namely, indigenous peoples have also developed their own systems of criminal law. In this field, the USA has enabled indigenous peoples to enjoy a certain degree of autonomy in accordance with Federal Law and Supreme Court decisions. In exercising powers of self-government, no Indian tribe shall require excessive bail, impose excessive fines, inflict cruel and unusual punishments, and in no event impose for conviction of any one offence any penalty or punishment greater than imprisonment for a term of one year or a fine of $5,000, or both (25 U.S.C. § 1302 (7)). 44 For example, banishment is traditionally imposed as a legitimate form of punishment in indigenous communities, in which the main idea is that tribes have to function together to survive. Those who threaten the existence of the group and refuse to live in harmony with others could be exiled. In contrast to the American system, for example, which authorizes the execution of murderers, many tribal communities opted, instead, for banishment as a punishment for taking another's life (Riley, 2007a (Riley, : 1103 . Banishment was imposed in the case of two teenage Tlingit boys. They were banished from their tribal community for armed robbery of a pizza delivery man and for assault with a deadly weapon. They were exiled to a desolate island for one year where they had to survive on their own. In this case, banishment was employed as a method of bettering according to which a tribal member can sit in isolation and contemplate the consequences of his crimes before returning to his tribal community (Riley, 2007a (Riley, : 1104 . In the LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment
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Nunavut self-government system, the Nunavut courts must provide the accused persons with the benefits and protections of the law equal to those enjoyed by other Canadians (Marecic, 1999 (Marecic, /2000 .
In some Native American tribes, self-government for indigenous peoples is a gender-based system of self-governance. The roles of men and women are complementary and equal. But nevertheless, they are fixed or immutable. The government of the Tonawanda Band of Seneca Indians is structured around eight clans. The clan system is matrilineally based. In this system, the Clan Mother of each clan is selected by consensus. Eight Clan Mothers appoint a man to serve as tribal chief. The Clan Mothers are vested with the authority to guide some of the Tribal Chief's actions, and they may remove him if he fails to fulfil his duties (Riley, 2007b: 844) .
Today, the right to self-government especially comes to expression in Canada. In the chapter below, the right to self-government realised by the Pimicikamak Cree Nation and under the Nunavut Act 45 (hereinafter referred to as NA) will be presented. Although Canada has not supported the DRIP, it is all right in Canada where the members of the Pimicikamak Cree Nation 46 have realised the right under Article 4 of the DRIP. It is about the deduction of the right to selfdetermination through which their right to self-government has been made more specific. The Pimicikamak claim that their right to self-determination stems from using customary law. Therefore, it is the legitimate basis for their political autonomy (Sarfaty, 2007: 444) . They have developed a unique self-government model that is based on legal mediation between their local law and the Canadian and international law. Their self-government model is based on the inherent jurisdiction that seeks to reconcile tradition with modern circumstances (Sarfaty: 470) . They realise that a simple return to customary practices is insufficient for effective self-governance. A government based exclusively on customary law would ignore the outside institutions that interact with contemporary society (Sarfaty, 2007: 472) . That means that the inherent right to self-governance must operate within the framework of the Canadian Constitution and that the exercise of the Aboriginal right to self-government does not mean that the First Nations are free of federal or even provincial constraints (Wutzke, 1997 (Wutzke, /1998 .
We can present another case of sovereignty in Canada. Namely, the NA established the Nunavut territory that was officially separated from the vast Northwest Territories in 1999. The NA allows a greater degree of de facto selfgovernment, as well as recognition as a semi-sovereign entity (Sturgeon, 2005: 464) . Nunavut has three regions (Kitikmeot, Kivalliq and Qikiqtaaluk/Baffin) which are the basis for the localised administration, although they lack autonomous governments of their own.
56
LEX LOCALIS -JOURNAL OF LOCAL SELF-GOVERNMENT S. Kraljić & A. B. Stolz: Indigenous Peoples: From Unrighteousness to the Right to SelfGovernment
Conclusion
There are between 300 and 500 million indigenous peoples around the world today. They live in more than 70 countries on all continents. Indigenous peoples are the peoples that differ from other populations. The distinction is usually based on cultural, economic, social, religious, linguistic, visual, and political diversity.
In their life, they are still strongly connected with nature and natural resources. In the past, this diversity was fatal for many indigenous peoples. They were treated as peoples without rights and civilisations. They were subjected to discrimination, exploitation, deprivation of their sacral places and land, forced assimilation…However, over the last 30 years, the interest in indigenous peoples has increased at the national and international levels. At the international level, they enjoy special protection under the United Nations, World Bank, and ILO. But their protection differs at the national level. Some countries have already adopted national legal instruments in which they expressly declare the rights of indigenous peoples (Canada, Venezuela, the USA). Indigenous peoples claim their rights today because in the past, they were especially deprived of the rights to their ancestral land and sacral places. Over the last 20 years, there has been an increased emphasis placed on the right to self-government. Some indigenous people are firmly determined to exercise their right to self-government in the political system chosen by the people belonging to a specific group of indigenous peoples. Self-government of indigenous people as a group within the sovereign state must be understood as limited self-government. Indigenous peoples do not desire their own independent state. They just make a claim for an independent local or municipal government. Indigenous peoples want to enforce their right to self-government through a dialogue with the state. They want to connect their traditional political, cultural, social, and economic systems to the state system. They are aware that only the dialogue between indigenous peoples and the state will lead to positive co-operation and good results for all of them.
Notes
